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NOTES. 

Equitable Rights of the Assignee of a Note and Mortgage. — 
While it well settled that a mortgagee's interest is transferable irre- 
spective of whether he acquires a legal title or a mere lien in the 
nature of a chose in action, the courts for the most part refuse to 
permit an assignee to invoke the doctrine of purchase for value 
■without notice. Where this shield is sought to be interposed against 
an equity existing in favor of one of the original parties, it is held 
with one accord that, since a chose in action is not assignable 1 in the 
absence of estoppel, an assignee cannot prevail; 2 but in most jurisdic- 

'Bickerton v. Walker (1885) L. R. 31 Ch. 151; Webb v. Commissioner 
(1870) L. R. 5 Q- B. 642. 

2 Davis v. Beckstein (1877) 69 N. Y. 440; Olds v. Cummings (1863) 31 
111. 188; Parker v. Clarke (1861) 30 Beav. 54; Matthews v. Wallwyn 
(1798) 4 Ves. Jr. 118. 
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turns he may take free of equities in favor of others than the mort- 
gagor, provided he had no notice. 3 The actual ratio decidendi of these 
last decisions seem to be the idea that while he might and should, 
before purchasing, question the mortgagor as to the state of the ac- 
count, and thus discover any defenses against the mortgagee, the 
greatest diligence could not enable him to discover latent equities 
in favor of an unknown number of third persons.* Since, however, 
an assignment of course transfers both the debt and the mortgage 
security, it seems unquestionable that it passes a legal right, for the 
assignee can sue at law, and in the absence of interference by his 
assignor he requires no assistance from a court of equity. 5 He can 
moreover proceed directly against the obligor, and his right is there- 
fore not a mere personal claim against his assignor, like that of a 
cestui que trust, but since it affects third parties, is in the nature of 
a right in rem. It would seem, therefore, that he is a purchaser of 
the exact legal right of his assignor, and on principle, since an assignee 
for value without notice of equities has done no unconscientious act 
by reason of which it is inequitable for him to hold the right for his 
own benefit, it would appear that he should take it free of any equities, 
in favor, at least, of parties other than the mortgagor. 7 But the very 
nature of a chose in action would seem to forbid his escape from 
equitable defenses existing in favor of the obligor against the original 
owner, for the assignee of a chose in action acquires at law no more 
than a power of attorney to sue in the name and right of the original 
mortgagee. A subsequent taker, accordingly, can clearly acquire noth- 
ing more, and must hold subject to any defenses to that right. 8 It 
would seem further that an historical explanation might be given for 
this distinction. The original reason that a chose in action was not 
assignable was the theory that, since a contract is a personal obligation 
between the parties, no new obligee can be forced upon the obligor, 
who has the right to hold himself bound only to the original promisee. 9 
Third parties can of course set up no such objection as this. 10 

'Himrod v. Gilman (1893) 147 111. 293; Glidden v. Hunt (Mass. 1836) 
24 Pick. 221. 

'Humble v. Curtis (1896) 160 111. 193; Vredenburgh v. Burnett (1879) 
31 N. J. Eq. 229. 

'Hammond v. Messenger (1838) 9 Sim. 327. 

"Roberts v. Lloyd (1840) 2 Beav. +376; Hammond v. Messenger supra. 

'11 Columbia Law Review 554; Ames, Purchase for Value without 
Notice, 1 Harv. L. Rev. 367. The fact that an assignee is entitled to pro- 
tection even though he has not paid value also shows that he acquires a 
right by transfer from his assignor, for otherwise he would come clearly 
within the maxim that equity will not aid a volunteer. See Fortescue v. 
Barnett (1834) 3 M. & K. 36; but cf. Edwards v. Jones (1836) 1 M. & C. 
226; Ensign v. Kellogg (Mass. 1836) 4 Pick. 1. 

"This rule has been held applicable only to equities of the mortgagor 
existing at the time of the mortgage. See Merchants' Bank v. Weill 
(1900) 163 N. Y. 486. 

'See 3 Columbia Law Review 581. 

"The New York courts, however, have_ adopted the rule that an assignee 
of a mortgage takes it subject to all equities to which it is subject in the 
hands of his assignor. Bush v. Lathrop (i860) 22 N. Y. 535; Trustees v. 
Wheeler (1874) 61 N. Y. 88; Greene v. Warnick (1876) 64 N. Y. 220; 
Owen v. Evans (1892) 134 N. Y. 514; Central Trust Co. v. West India 
Impr. Co. (1901) 169 N. Y. 314. The theory of these cases seems to be 
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In some jurisdictions, however, not only the equities in favor of 
third parties, but even those of the mortgagor himself, are cut off by 
the operation of the doctrine that a mortgage given as security for a 
negotiable instrument acquires the character of negotiability. 11 In a 
recent case, Henry Elias Brewing Go. v. Boeger (1911) 46 N. Y. L. J. 
No. 65, a situation involving this principle was presented. The 
defendant Boeger, after giving a chattel mortgage to the plaintiff, 
fraudulently mortgaged the same property to one ITagurk as security 
for a promissory note. Sfagurk assigned to the defendant Reis. 12 
Since it is well settled in New York that a mortgage is only an inci- 
dent of the debt which it secures ; 13 that it cannot be assigned, even at 
law, without the debt; 14 that it is assigned by assignment of the debt 
alone ; 1B and that it becomes a nullity immediately upon payment of the 
debt, 18 the rule that the mortgage shall be enforeible against the mort- 
gagor whenever the debt is, would seem to be the preferable one, and 
more in accord with the intention of the parties. 17 The court held, 
however, that Eeis took only the rights of his assignor, and there- 
fore took subject to the plaintiff's right of which his assignor had 
notice. Granting that the character of a mortgage is not affected by 
the fact that it is given as security for a promissory note, the case is 
of course consistent with the previous authorities 18 in holding that the 
defendant took subject to all equities against his assignor. 19 But even 
assuming that the mortgage is freely negotiable, the assignee can 
acquire no greater right than that of his vendor, the mortgagee, 
the only effect of the negotiability being to secure him that right freed 
from equities. Obviously, then, he is not entitled to ask the aid of the 
court in enforcing his mere second mortgage to the exclusion of the 
first. 

that an assignment, being no more than a declaration of trust, gives the 
assignee only an equity, and that since all equities are equal the prior in 
time should prevail. It seems clear, however, that an assignor is not a 
trustee; Hammond v. Messenger supra; Roberts v. Lloyd supra; and the 
situation plainly lacks the essential elements of the trust relation. 

"Carpenter v. Longan (1872) 16 Wall. 271; Paige v. Chapman (1878) 
58 N. H. 333: contra, Olds v. Cummings supra; Baily v. Smith (1863) 14 
Oh. St. 396. 

^he question, it would seem, is not affected by the recording act, for 
the first mortgage was recorded before the recording of the assignment. 
See Stevenson Brewing Co. v. Iba (1898) 155 N. Y. 224; Decker v. 
Boice (1880) 83 N. Y. 215. 

"Jackson v. Bronson (N. Y. 1822) 19 Johns. 325. 

"See Jackson v. Willard (N. Y. 1809) 4 Johns. 40. 

"Page v. Pierce (1853) 26 N. H. 317; Green v. Hart (N. Y. 1806) I 
Johns. 580; Lawrence v. Knapp (Conn. 1791) 1 Root 248. 

"See Green v. Hart supra. 

"The adoption of this rule would necessarily require that an assignee 
for value of a note and mortgage should take free from equities existing 
against his assignor in favor of third parties, for the assignee acquires 
a right direct against the mortgagor and he is therefore within the rule 
of a purchase for value without notice. Ames, Purchase for Value without 
Notice, supra. 

"See note 10 supra. 

"It should be noted, however, that the facts of the case probably 
justified the imputation to the defendant of constructive knowledge of 
the plaintiff's claim. 



